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THE WHITE HOUSE

WASHINGTON

July 9, 1992

MEMORANDUM FOR THE PRESIDENT

\
FROM: C. BOYDEN GRAY\}'*.1
COUNSEL TO THE PRESIDENT

SUBJECT: Irag Controversy

In response to your note this morning, I want to bring you up to
date on the situation concerning Iragq.

As you know, the Attorney General today received a request for
appointment of an independent counsel from 20 Democrats on the
House Judiciary Committee. See Tab A. Several components of the
controversy surrounding exports and CCC credits to Iraqg, and the
supposed coverup of these matters, have also come up in the
press. Here are the highlights.

1.) The call to the Assistant U.S. Attorney in charge of the BNL
prosecution. In early November 1989, the Department of

Agriculture wrote Stephen Danzansky seeking to resolve the
question whether new CCC credits should be offered to Iraqg.
Agriculture supported granting the credits; OMB had reservations,
noting in an attached letter that several investigations of the
credit program to Iraq were underway involving several "quite
serious" allegations. These investigations included a criminal
investigation being conducted by the Atlanta U.S. Attorney into
the Banca Nazionale del Lavoro (BNL) loans to Iraq.

The matter was channeled in a routine tasking sheet to Jay Bybee,
a career Department of Justice attorney who had been in the White
House for about five weeks as part of a temporary detail. John
Schmitz may also have spoken with Jay about this assignment, but
neither Jay nor John clearly remembers such a conversation. To
the best of my recollection, as well as Jay's and John's, I knew
nothing about it.

Jay called officials at the State and Agriculture Departments,
among others. He also made two calls (so far as he can remember
or his notes show) to the Assistant U.S. Attorney handling the
BNL investigation, which was at that time still before a grand
jury. The purpose of the calls was to determine if the U.S.



Attorney's office could shed any additional light on possible
Iraqi abuse of the ccc program.

As a result of the information obtained in these calls and
elsewhere, the ccc brogram was modified so as not to use BNL;
ultimately it was terminated altogether so far as providing
credits to Iraq.

Jay's call directly to the U.S. Attorney's office was outside
normal channels. The inquiry should have gone through the
Department of Justice. However, according to both Jay and the
Assistant U.s. Attorney who spoke with him, no pressure was
applied regarding the conduct of the BNL investigation. To the
best of my recollection and Jay's, I never talked to Jay about
this, and in fact I did not know until Thursday, July 7, 1992
that Jay ever called the Assistant U.S. Attorney investigating
BNL.

2.) Altered documents sent to congress. In response to a
Congressional request in the autumn of 1990, Dennis Kloske, the
Undersecretary of Commerce for Export Administration, furnished

25, 1992, Kloske acknowledged some of the information was altered
before he submitted it. The matter has been referred to the
Department of Justice. There has been no evidence, including
from Mr. Kloske, that either Mr. Mosbacher or anyone at the White
House or at the NSC knew that Mr. Kloske had altered the
information before submitting it to Congress.

Some confusion on this subject has arisen because Mr. Kloske has
noted that Secretary Mosbacher, the NSC, and my office were
involved in discussions concerning another aspect of Congress'
request for information: whether to make available the views of

would not be included in the documents submitted while
interagency discussions were ongoing; after that time, the
information was provided to Congress within weeks. That practice
was in keeping with similar practices in past administrations,
was openly made known, and was not in any way misleading, much
less a "coverup".

3.) Allegations of attempting to "coverup" the Irag controversy
through invocation of executive privilege. Allegations of a
coverup of U.S. policy toward Iragq, or its implementation, are




untrue. The Administration has been exceptionally forthcoming on
the subject: its officials have testified repeatedly before
Congress and have provided thousands of pages of documents.

You have not invoked executive privilege on the subject. Indeed,
you have authorized invoking the privilege only twice in your
term as President, never with respect to Iragq. Instead, we have
been following the longstanding practice when Congressional
requests raise executive privilege concerns. This procedure
routinely involves meetings among Administration lawyers and a
process of accommodation whereby these lawyers reach agreement
with congressional committees on the details of disclosure.
Meetings of the so-called "Rostow Gang" took place in this
context. Those meetings and other actions taken in accordance
with established procedure did not result in any recommendation
by me that you invoke privilege, much less its actual invocation.

This controversy may have started as a legitimate question about
the policy of attempting to bring Iraq into the family of nations
rather than fix on a course of inevitable military confrontation.
Unfortunately, it has become something much different. It is now
a continuation of the attempt to criminalize policy. It is also
an attempt by some of the Democrats principally involved to (1)
pillory the Administration for doing what they wanted at the
time, i.e., attempt to deal with Iraq using economic rather than
military means, and (2) obscure the fact that, when it became
clear to the entire world that military force could no longer be
avoided, they would have denied you the authority to use it.

For your information, of those Congressmen who signed the request
for an independent counsel, seven (Brooks, Edwards, Hughes,
Glickman, Berman, Levine and Hoagland) voted in favor of the use
of force in the Gulf. The other. 13 voted against it.

You should also know that at the time the Administration was
deciding to suspend the CCC program, the Chairman of the House
Judiciary Committee wrote a letter (Tab B) acknowledging
"jrregularities" in BNL, but asking nonetheless when the BNL
inquiry "as it pertains to Iraq [might be] coming to a
conclusion," thus to make possible a half-billion dollar credit
for Iraq to enable that country to purchase agricultural products
grown in the Chairman's district.

cc: Samuel K. Skinner
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The Honorable Willfam P. Barr
Attorney General

U.S. Department of Justice
Washington, 0.C. 20530

Dear Mr. Attorney General:

Pursuant to the €thics in Government Act, 28 USC § $92(g), we, the
undersignad, constituting a majority of the majority Members of the House
Committee on the Judictary, write to formally request that you, as Attorney
General, seek appointment of an Independent Caunsel to investigate serious
tllegations of gossiblc violations of Fedaral criminal statutes b{ high-
ranking officials of the Executive Branch. The potential criminal conduct in
quastion relates to activities by both current and former offictals to
117egally assist the regime of Saddam Wussain prior to the August 1990
{nvasion of Kuwait, and to attempt to conceal information about potential
criminal activity from Congress through the uakin? of false statements, the
nonproduction, falsification or alteration of official records and other
documents, and through otherwise misleading and obstructing Congress in its
investigation of such matters.

As you are well aware, this Committes -- as well as at least four other
Committess in both the House and Senate -- his endeavored to examins the
allegations described above through hearings, requests for production of
documents, and requests for answers to questions propounded in writing. As a
result of these congressional oversight efforts, as well as other information
which has now entered tha public domain, it appears that there may have been
violations by persons in the White House-and in various departments of the
Exscutive Branch of government of provisions of the Unitad Statss Codes,
including but not limited to: 18 USC § 371 (conspiracy to defraud the United
States or commit an offense against the United States); 18 USC § 1001 (making
s false statement); 18 USC § 1505 (obstruction of jJustice); 18 USC § 2071
(concealmant or falsification of records); 18 USC § 1621 (perjury); 18 USC
§ 1341 (mail fraud); 18 USC § 1343 (wire fraud); and 18 USC § 207 (financial
conflict-of-interest by high Executive Branch offictals),

Obviously, the Legislative Branch is not constitutionally empowered to
either prosecute wrongdoing or adjudicate illegality. For this reason, the
enumerated 11st of potential criminal violations cannot be considered
exhaustive, and certainly {s not restrictive of the ultimate Jurisdictional
mandate of an Independent Counse). Moreover, as the statute provides, the
Independent Counsel should be charged with investigating and prosecuting all
persons involved {n criminal activities under § 591(a)-(¢). Such parsons
would fnclude at least 211 White House and other £xecutive Branch officials



Tl IYU . Sl JrVI4 Lol NULUUL FLUL

. Ul

The Honorable William P. Barr
July 9, 1992
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compensated at levels specified in subsection (D) of § 591 as well ag other
officials the investigation of which by the Department would present a
conflict of interest within the mesning of subsection (¢).

It should be noted that the growing imperative for this request s
itself the result of the willful and repeated failure of the Executive 8ranch
to comply with this and other Committees’ requests for both documents and
witnasses needed to shed 11ght on the lines of 1nzu1ry claarly raised by
Congressional investigations extending back to 1986. The fat ure of the
Executive Branch to produce witnesses from the White House and Nationa)
Security Council, the refusal of the Executive Branch to produce numerous
requested documents from at least four agencies, and the fatlure of the
Executive Branch to recencile on-the-record contradictory assertions made by
different Executive Branch officials befors various Committees, have only
reinforced our viaw that the Judiciary Committee needs to requast an -
Independent Counsel with full subposna and prosscutorial authority, In this
regard, the contradictory Administration testimony {s particularly troubling
in the areas of the altaration of official records, the *formalized®
procedures for scresning or rebuffing Congrassional requests for information,
the Eossiblo diversion of government-financed loan procssds for military
purchases, and the apparent misuse of third country arms transfers to lraq.

Finally, allegations of {rregularities in the Department’s handling of a
host of {nvestigations touching upon U.S. policy to Iraq must be considered
carefully from the standpoint of the Ethics in Government Act. Of most
obvious concarn is the Department’s actions in the Banca Nazionale del Lavoro
("BNL®) Titigation -- {ncluding the scope and timing of the indictment finally
brought, the circumstances surrounding the appointment and recusal of the .S,
Attorney in the district in which ths matter was handled, the possible
political interfemence of high Executive Branch officials with the 1ine
attorneys handling the case, the possible delay or withholding of classified
information from the Atlanta prosecutors, and the sudden and unexpsctad plea
bargatning arrzngement by the Department reached with defendant Payl Drosoul
-= &h arrangemant which the presiding Federal district judge saverely an
publicly criticizad as mysterious and unseemly, and in his view, warranting
tha appointment of an Independent Counsel. Because the Ethics 1n Government
Act prudently contains a mechanism by which to avoid a situation where 3
Departmantal investigation night result in a “parsonal, financtal, or
go itical conflict of {nterest” for the Attorney General or any officer of the

epartment of Justice (28 USC § ssl(cg). we concur in this recomendation.

And as you are further aware, this subsection would also apply to any possidble
criminal violation of persons {n or outside of government who are not highe
Tevel Executive Branch officials as defined in subsection (b).

Despite your understandable and deserved pride in the generally high
professional standards of the Department’s personnel, both at Main Justice and
in the field, the overriding need to reassure the American public that justics
has, {n fact, been done tn the handling of this case would appear to militate
strongly against the Oepartment investigating 1ts own handling of this most
controversial matter in addition to the other allegations discussed above.
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............................

We know of your abidinq and sworn commitment to uphold the law of the
United States. In the circumstances presented, we sincerely believe that the

Taw as well as the public trust would bast be served by the appointment of an
Independent Counsel.

Sincerely,

e
I IRERO0KS, Chairman

lmé., ST 7 g %F'M
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The Honorable Clayton Yeutter
Secretary of Agriculture

Room 200-A

14th & Independence Ave., S.W.
Washington, DC 20250

Dear Secretary Yeutter:

We are writing to inquire about the status of USDA approval
of a $500 million GSM-102 export credit guarantee allocation
for Irag. We understand that due to alleged transactional
irreqularities committed by the Atlanta branch of an Italian
bank involving the GSM credit guarantee program that further
allocations to Iraq have been held up by the Department of
Agriculture.

While we would never want to hurt the integrity of the GSM
credit guarantee program, the withholding of these credits
will have a significant economic impact on our area. As I am.
sure you are aware, Iraq is the 12th largest importer of U.S.
agricultural products and large export market for United
States rice and wheat. Not only is the Houston area involved
in rice growing, but the Houston ports play a key role in the
exportation of rice and wheat.

Commodity.shipments from the United States to Iraq have
ceased in recent weeks due to the lack of credit guarantees.
Before further setbacks for “he rice and wheat industry and
our ports are incurred, we . .uld like to know when the
Department of Agriculture foresees the investigation of the
credit guarantee program as it pertains to Iraq coming to a
conclusion. -~

Thank you for your consideration and timely response. We
look forward to coming to an understanding with regard to
this situation.

Sincerely,

J Brooks Mike Andrews




